STATE OF MICHIGAN

1N THZ CIRCUIT COURT FOR THE COUNTY OF LIVINGHTOX

- Vi

ally .
FAKELAND PROPERTY OWNERS ASSOCIATION,
x Michigan uuincorporated voluntiary
aesocistion, snd TOWNSHIP OF HAMBLIRG,
» Michigan body corporate, jointly
and severally,

Piaintifis,
Civil Action

ARD No. 1453

PORTAGE AND BASE LAKE ASSOCIATION, INC.,
8 Michigsn non-profit corporation,

Intervening Plaintififs,

I “Hann]

TOWNSHIP OF BORTHFIELD, » Michigan
body carporata, 553“29 372

mtwv’enmg Defendant, i mm

YOUNSHIP OF GREEN JAK, a #ic
body corparate,

ZRn

Dalandant,

OPINION OF THE COURT

This chuke of sction waa (nitially isstituted bﬁtmn Lake~
land Property Owners Asscciation, & &ictxinu ur’n’neorponud
voluuiur? assooistion, and Township of Hamburg, - Michigan body
corporate, jointly ard saverslily as piaintiﬁ# against the

Township of Northfield by the filing of the Complaint with this

Court on August 27, 1870, In said Complaiat pu;’n‘t’uukcmhn

of activities of defendant, Township of Nortbhfisid, in the

operation of & certsin waste water trastment plant Jocated in

Green Oak Township, Northiield Townsbip is locsted in Washienay

County, Hamburg and Greeu Oak Townships sre both located in

; Liviangston County.

" The allegations, in short, in plaintiffs Complaint are to k
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the effect that they are suffering dameges both directly and
by way of pollution of the water course that they are located own
due to the operations of defendants waste water troatment plant.
And further, plaintiffs complain of ard seek » Restraining Order
agsinst the expansion of such operations.

Interim Relief was sought by plalntiffs herein in the form
of a Preliminary Injunction to restraio defendant, Novrthfield
Township, from beginning conmtruction on & physical expansiocn
of such plant and from restrainipg defepdsnt frow incraaaipg 1tn'
drily discharge over amd ahcvg the level for which this plant
was constrvctsd. Such Restraining Order was ultimately (ssued

by this Court. ;

pefendant Northfield Township Iiled its Anawer to plsintiftsk

Complisint in tils unttar #nd satout therein certain :tf;ruativ&
defenses, Delo dant Northfisld Towpship also filed 2 lotiau;fﬁr

Change of Venue sllsging that Venue was improperly 1aid. After

- argumsants on such Yotion ssid Hotlon was denied,

The above veferred to Interis Pralt-lnjry Injunction was
1anued by this Court on October 7, 2970"

After Lakeland Propsrty Owsers Associmtion and Hamburg
Townahip filed their reply ta the defandants Answer this Court
received &n spplication of Forizge aadéalsg Yake Association,
both baing NWichigan son-profit mrwruéz}iom,‘ tér intervention
s party piaintiffs and such tpgaicttién‘waz iizc& on lnv-ib.r  ;

25, 1670, On Movember 30, 1970 this Court received a Notion to

[ntervene, as & party defendsat, from the Township of Green Oak. \/

On December 4, 1970 this Court signed &n order sllowing the

intervention, a5 parties plaintiff, of Portsge and Basec Lake

Associstion incorporated, On December 9, 1870 this Court entared

itw order granting intervention, ns a party defesdant, of e

Townahip of Green Osk based upon & stipulation of the parties:

dated December 1, 1970 and filad with this Court on December 10,

1870,
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nefendant Green Oask Towaship, on December 28, 1870, filed
its Answer to the original Complaint and the Complaint of the
Intervening Pizintiffs.

Green Oak Township filed a Motion for Helerence tO the
Michigan Water Resources Commission (herein after referred to as
¥RC) and for Hodification of the Preliminary Injunction on
pDecember 28, 1970 together with a Brief in Support of naid
sotion for Reference, Such Motion was ultimately denied by this
Lourt.

This matter was vitimately tried by the Court a:tar tix&t
having filed with it Northfield Township's Answer to the c@npxuw '
of the intervening plsintiffs, & Supplemental Answer of datcnétnt
Korthfield Township, Reply to Affirsative Defenses of defendsnt
Township of Borthfield, lnterrogatories 1o pixintiffs by
detfendants, s Protrial Conference, Fiaiuti:ia~9§§a&txoﬁa 1o
Interrogaiories of the third-party defana&nt, Anwwers to certain ;
jutsrrogatoriss by plaistiffs, & Second ?ratrinl c§qiwxance,
Bupplemental Answsrs to Interrogatoriss of intorvesing ﬁaifawims;
plaintiffs Aoquest for Aduissions from Defendants and Objections
to Request for Adwisaions from Defemdunt. Asd !xaaIEY, thl-

Court received for filing, defsadant ?avaakxy*s ﬁ&c&aﬁ 3aapiau¢at
to Apmwer, followsd by Answsr to Asendeent to Complsint. '

Pisiotiftfs allege, in their Complaint, that dafendsat
Townships herein collect sewage from around their own laks and
township and duap the efflusnt Irom wmuch collections several
miles away into the heart of Hamburg townahip, where it poliuten f
the lakes &nd water courses upon which plaintiffs herein reside. :
Plaintiffs seek s mamiatory injunciion closing down or rerouting
defondants out f8il, or, in the alternative, Injunctive aaiigt |
sgrinst defendants expanding 3aid operatiocn together with aﬁ
Order compelling defendapts to batier treat the effliuent disch;rgék

from their plsnt. It sbould be noted that defandsnt Northfisld
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Townahip owns and operaten the sasid Sewsge Bisposal Plant which
i3 located in defendant Groen Oak Township and such plant s8YVes
homes and business operstions located around ¥nitmore Lake.
Whitmore Lake isphysically situsted in both Livingston and
Washtenaw County. The out fall from the sewage digposal plant

in question is located in Hamburg Township and is resched by %

:
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pipe from said plant which is approximately 7,200 teet in length,
The out fall pipe discharges intc a amall water course which
filows into the Huron River juat up strosm from Strawberry iake

and other lakes located in Pisintiff Hamburg Township npon which

othar plaintiffe reside.

pefandants current discharge per day ia ap@t&&iuat&iy~o$&k
quarter aillion gallons, Plaintiffs allege that the contants of
such dimcharge are polluting the iskes and Other water courses
upon which they reside, It is Yurtber allee&é; whthout dinpute
from defendants herein, that plsinatiffs asre located tnpro:iéatnly

four milss digiast from Whiteore lsake which i3 serviced by

defondants plant.
e Asrar
The saste water disposal pizut pow in digputeoriginalily
constructed by the Stats of ¥ichigas ie 18363 aod 1584 10 aerve
snd servics the W, J, ¥axay Boys Trslsing 5¢h092,‘19cttod in
Green Oxk Township.
In 1966 tha State sold the above sentioned sewage plaat to -

Korthtisld Townahip, for consideratios, togetber with all of its

right, title snd interest in the above sentioned piant and plpe-
line. It im further slleged, without dispute, that Northfield ’ :
Townahip intands to expand the operations of such plant snd in- ﬁ
creasa the discharge of said plant’s erfiuent 1o tHU, UL galions

per day and further intends on using the oxisting lors of disposal

of the product of asid plant,
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pPleintiffs have raised the following legal issues during
the litigation of thiw matter:

A. Northiteld Township is constitutionally prohibited in
the operating or maintmining of said plant and it8 vutfall aut-
gide of its corporate limita;

0. Northfield Township failed to obtain the consent of
Hemburg Township to the location of such outfall and is required :

to do s0;

=
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C. Plaintiffs have s consfitutiomal right to clenn aatir;

D. The presence of sald sewser pipeline and outfall la &

tragpass upon Hamburg Tovnshi};

£. Defendants discharges of effluent iato the waters
jocated in Hsmburg Township constitute publiec snd private sn-
Jolioable nukssnce; k

#. The discharges of defendaots effluents into plaistilfs
waters sre discharges by & non-ripariss and pos-1ittorsl paryy
and is an unressobable zae of those waters which is viclative of
platatifzs riparian rights;

G. Morthfisld Township ia bouzd by a1l the obligations ot
the State of Hichigan vin promiaes sade hy the state to Hsaburg
Pownship: !

§. Plaintiffs property is being taken without compensation
and without dus process of law under both the vasted~$tutai and é ‘é
Michigan Cormtitutions; /

1. Plsintizfs ars entitled to declaratory amd squitable

relisf under the Envircmmental Protectioa Act of 1870, PA 137,
J. Defendants bhave no meritorious affirmative defenses to
plsintifis compiaints.
To the above defendantm herein respond s foliown:
1. That the dsfendant townabips have statutory suthority .

for ownsrship and oparation outside of township fimitsy
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2. Hamburg's consent to the operation of the said pipeline
is not regquired;

3. That the wording of Hamburg Township Nuisance Ordinance
No. 10 does not setforth provisions that prescribe a nhuisance;

4. That g certaln Water Resources Commission Order suthorizes
doferndants activities, In addition to the above defendants xllege

thit there is no fessible snd prudent slternstive to defendants

gontinuing to maintain and operats their trextaent fsciliity or

the ezpsnsion of same, snd further, that plaintiffs are eatopped

O e AT

from making some or all o its complaints st thix tino.

Defendants further sllege that plaintiffs herein are not entitled
to squitable relief inssmuch a8 they come to Court with unciesn
hEnds in that defondants allege wuch of the pollution plaintiffs

complain of ia caused by activitiss of plaintiffs themsalves or '?

the citizenry living within the confines of plxintiff Townahip of
Hamburyg,

Teatimony ux§ taken in this matter in open Court on July 39,%
91, 223, and 23, 1971 and this Court was siforded the benefit of '
the testimony of seversl witnesses and the offering aud recelving
 of numerous sxhibits both in support of plsintiffs cuse sad ' :
’ defsrdants csse and rebuttsl thereto, This Court ﬁaaia it
necessary st this tise to review, hersias, saterisl 9or§;nn: of
i such testinony.

A past and present Hamburg Township officer testilied that
wsny complaints were received by them from Bamburg residents ro-
gsrding the condition of the water in the various iakes, odors

ewitting from such waters, fish kills and other complsints and

such cosplaints resched their peak sves {vur lu live yousss sy wod
have continued up to the proessut at that levsl,

Prancie Shehsn, & Hamburg Townanip Official, testifisd thasti
during his tenyre 1in cffice, which covers the past twelve years,

% Be, sfficislly, resisted defandants out fall pipe being located
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in Hamburg Township but furiher testified that his resistance
came soBewhat late ipasmuch as the 3tate of Hichigan had already
made that decision, During meetings with officials from the Boys
Training School and the Siate of Michigan this witness learned
of the intended expansion of defendants waste water treatment
facility but had not been contacted in his official capacity re-

garding such proposed expansion until & fow montbd prior to triel,

3
:

Mr. Francis B. MclLaughlin, Director of taboratories, Apalytic
snd Biological Laborstories, Inc., testified as to his professional

poersconl contact with the areas ln question. Mr, Yelaughlin holds

RSt A S A

a Bachslor of Science Degres in Hicroblology froa the Detroit
Ingtitute of Technology and has twonty years of experience ip
such work in addition to having run tbe above wont ioned laboratory
sinaa’39$5. ¥n &czaugaliafa cradentials include sxtensive bio-
chemical work for private and public concerms #ostly in the aroa
of evaluation of test results to the probles st hand . My,
Mclaughlin was gquite familiar with the defandants plant, its
outfall, spd the total sres downmtryeam therefrom, Ny, dclaugblin
wag the author of 3 certalin study of ibe Morthfield Tosnship
sftivent, Huron River and Ftrawberry Lake phosphate lsvels sade
ip 1970. Hy. Nclaughlin was slso the sutbor aof & study ni the
efflventas from the Sorthfisld Townsbip ¥aste ¥ster Treastment
piant and their offwct on the Huron pivar Ecology made in 1970,
The above two mentioned studies ware received as #xhibita Ko. 14

apd ¥o, 12 respsctively.
1t was the testimony of Nr, Wclaughlinm, via the witnsas

‘stand and the above mentioned studies, that defendanta discharge |
onto and into the ToCceiving WAters cORIMLNM AL eXCUHH biach&mical!
oxygen demand (heroiaafter referrved to BOD). Such excess BOD lomd
was determinsd to be, in the opinlon of Mr. Moclaughliin, 40 payis

per million, Furtber testimony from said witness indicated that
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the POD load on the Huron River Chain at Keoslington lake and Park
3 2 to 4 parts per willion., Eabibit Ro. 14 above reflects that
the BOD load at the time such report and study was made were at 24
parts per nmillien with high concentrations of phesphates, 1In the
cpinion of said expert witness s clean 1ske, or water course; is
defined 28 ons with a BOD load below 5 parts per million, In
sddition to the above said expert testified that the discharge

trom deferdants outfzll pipe had a lower lsvel of dissolved oxygen

{(horsinafter raforred 1o ag DO) than the roceiviog waters., xitfgxa

joads were detersincd to be, by said witness's studiss and testi-
mony, to be 33 parts per million at the outfsll and .8 paris per
sillion upstream of ssid outfsil. Puriher testimony (rom snxid
witoeas indicated that snything over .1 perts per miliion nitrate
canpnot be tolerated for aay atrozs oFf river in the statse,

1t was the éxgert spinion of seid sitpess i1het duleondants
perein costribute commiderable pollution to the water cheln umier
conmtdoration, And further, that Strasberry Lake ceanot atami
today’s input by defendmnts laf alone the poasidility of tripling
said iopul,

My, Sclavghiin testifisd in delail regardivg nis 9b§@c€in&a
to the Depavtsent of ¥stursl Hesources aeended final order of
detsraination recossendations with regeard 1o delendsats ssate
wateyr plant opsration, ¥r. Nclaughlim agyeed with only ome
provision of ssid technical recommendat lons the skee beipg i.c.

9aid DNR recossendaticnm ssy be found in detail at defendents

exhibit ¥0.3, Two strapuous objsctions were made by ¥r. dclauvghlin

to recommsndstions contained in the YRC Order of [wtermination.
The recormsndations hervetofore referred 1o strongly objected to
by Mr, Ncisughlin sre found at 1.4 and 1.8, 1.4 resds a3 follows:

noontain not more than One Thoussnd (1,000) total
coliform per One Humdred (100) williliters.”

The witness testified that this ftem should be a recommenda-

tion of no sactive coliforms, His stresucus objections in hin
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opipion ami testimony was to the effect that the recommended level
i3 not adequste to protect the savironment in that the receiving
wpters have a count upstresm from the outfall pipe unknown but
opines 1t ia Ixy h@ioa{ﬁne Thousand {(1,000) coliforws per Hundred
€100) milliliters,
¥ith regard 1o ftew l.s, which reads zs follows:

"Contain not more than Teenty percent {(20%) of

the phosphorus contsined in the influent to the

wnate water trostment fmciiity.”

Said witness teatifisd that this =eans 80% removel of phom~
§§ phite but all other factors are unknown, The witness did copcede
that 80% removal ig about g8 good as prement itachnology glléw‘,

It was the further testimony of Mr, ¥claughlin that the defendant
is currently not removing phosphates, and last year, as per the
witneas’n calculations, defendants discharged 14,000 pounds of
phosphates into the water course in question, It was the cooeloade
ing expert tastimony of Mr, Mclaugblis that if the WRC detsrsioae
{ ticnm were complied with autrionts would be incressed in an
unknown degree prisarily because of the lovels aet in 1.4 therein,
At this polnt plalatiffn rested their csse and relied on
thelir Brisfs snd other lagel argusents contaimed therein, Thetoe
upon defeodunts soved to disslies dsasd on the argusent that the
WHC Order saf conciusive sand oot appesied from, Such Motion was L3
deniod by this Court on the basis that plaintiftls hér&xn nad xmda
& Prima Facie case and that the burden of over coming such Prisa
Facie cxse brd shifted to defondants,

Hr, John Bwebe, Suparintendent of defendants plant, testified
thet he im s licensed plant operator by the Department of Heaslth,
State of Nichiges and that such plant is & secondary trestment
plant of the trickling filter type, Monthly reports are made on
81l extractions and pexformances of the plant and such reprris
are filed with the State Departwent of Health which supervises

the aperations, reviews such reports and nmakes recommendations,
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ftexs the further testicony of My, Beebe that the plant in
guestion operates within the expectations of ithe Department of
Health =t & present volume of Two Hundred Twenty Thousand (220,000}
gallorn per day which has increased gteadily since 1964, The
current treatment efficiency of the plant in guestion has remained

constant since its inception, Said plant services 1,400 (units)}

ugsers, It was the further testimony of sald witness that at
present afficiency levels this plant could handle 240 additionml
units or ugers and Btill be within its planned capacity of Two
Hundred Pifty Thousand (250,000} gallons per day.

It was the concluding testimony of this witness tﬁ:t there
mve been normsl mechanical problemsa, within levels of expectation,
and that said plant eaploys daily membrane filtering for coliform
counts and in addition chlorination is used,

¥r. Joha Rolland, the holdsr of 8 Undversity of Michigsn

. degres in anginserisg Tostifisd that he bas much exapsrisnce in

’ wREte eater trastsent plants in both thelir comstruction and
;avaluntaoa ol sperstions. This sitnsus’s company dasigned

| defondants plant and recommendsd the location of said plant at
Hanburg Township as 3 roglonsl fscility. It eax this witonss's
further testinmony that & plant, such sa defandunta, s ﬁaaigaaﬁ

to 4o s reasonabls job based on the finspcial tbii;ty of the
community, and further, thst this plant doex not rané?»‘phutpbatnt
and wRs not originally designed to remove phoaphates »s the ¥RC
did not reguire such removal st the tiee of tho»cnn;tructiaa of
this plant, It waa the further opinion xnd testimony of this
witness that compliance with the amended final order of detersina-
tion {defondants exhibit Mo, 3) would coat approximately Cne
Hillion Five-Hundysd Thousand Dollars {($1,500,000,.00) and thst

the sexe is a strong order to the sxtent that cosplimnce =ould %
require sitato and federal aid which defendents herein have agplin&

for but such aid has been withdrawn by the Water Heaources
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Conmisaion (WEC) who administer such fumds.

¥r. Holland further testified that all users of defendanis
waate water treatment plant are loecated in the horzeshoe drainage
ares and that such users are almost completely domestic, Such
witness further testified that if the size of {(hig plant is
increased theat defendaats would continue to discharge into Horse-
glioe Creek. Altoroatives to such discharging were studied and &
determination was made that the present method is the most
reasonable and feagible, in hia opinion. It was such witnoss's
further testimony that the sbove smsentionsd 7,000 foot outfall
pipe originally cost approximately One~hundred Thousand Dollars
{3100,000,.00},

On cross oexaminstion Hr, Holland did admit that phosphates
do pollute but did cot admit that defendants plant horein does

in fact pollute the waters in quastion with the furiher statement

that in his opision local units and population sre doing the

pelluting, #His further tzatimony was that watle buildiag thl-f
t pi;nt nis engineering firs d&ﬂ‘a@z taks into conmiderstion (he :
i'iﬁ?‘l of population aiang the water course o be used a8 m dige :
? pomsl nor were watsr saeples taken from any of thems igkes or
 water courses hefors the piaat v bulll, Seid witnoas did
i énacydc thet this plant aust romove S0% phospheies even if not
sxtondsd s per the torss of defendanis sxhibit No, I set out
sbove,

Nr, Paul Blakomlee, a Regional Professicns) Eagineer txtﬁ f
specialiy in sanitary sngineering and & holder of & BS and S
Degroe testified regarding sunicipal waste water systess snd the

fact that the ¥RC reviows plans and designs with the ¥ichigsn

Department of Yublic Health issuing construction permits. Furthar,

the Michigan Department of Public Health, as per the testivony of

Mr, Blakeslee,traimiplant operation personnel, receives reportm

rogaxding operating data such as f{low, volume, weather iaformation,

iafluent sod effluent qualities, and sttempts to control facility
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operations at the highest degree guch facility is capable of
osperating st overall, It was further testified to that the
Michigan Department of Public Health inspects such plants every
gix months and scans their reports. Hr. Blaskeslee testified
that defendants plant is operated extremely good and is at an
sificiency level in tbe £5% range and is operating within its
designed limits and further that such plant was not designed to
consider phosphatos but move ifmportantly that defendants plant
is not capable of meeting the stamimrds set out in the fias}
amended order of the Wetor Resources Commission snd further thst
in order to comply with such finsl order the plant in gquastion
would necossitate the sddivion of sn sdditions] troatment atage.,

Further testlisopy was to the offect that the load of the
dafendants plant has increxsed since its comstruction aud that
such plsnt im still within the sxpecistions of perfarzance wshen
. conmtructed,

Parsgraph too of pisintif{fs expibit Bo. 3, the same beiog &
letter from Domald M. Pisrce, Chief Waste ¥ater Ssction Division
of Engiseering, ¥ichigsu Deparisect of Heslth, dated January 9,
1964 to Mr. ¥.J. ¥axey, Jr., Assistant Superintendsnt, Zoys
Training Schoo), Yhitmore Lake, ¥ichigan reads as follows: 3‘

"It i% ismpmirative that you ssd othars to whom copies

of this latter sre directsd recognize that the poist

of discharge of the treated eiflusnt would Lave o Do

altered if nuisance conditions, public beslth baxsrds,

dansge to fixh iife or otber unlawfull cosditions

should be crested, Surveiliance will be ssintsinsd

of the stresm balow the point of effluvent discharge

aod wa will sdvise you and others if conditions exint

or land uses change requiring an slteration in the

point of discharge.”

Parsgraph three of pisintiffs exhibit ¥o, 8§, the same being
& letter dated February 37, 1964 Irom the above referrsd to
Donald ¥. Plerce to Mr. Prancis Shehan, 7209 Stons Street, Hamburg

Michigan roads ag follows:

"We wish to assure you and the others ‘o whom coples
of this letter are being sent that irrespective of




%’

£

13

who owng or opeérates the present treatment plant

Lt expansion will not be permitted until a

thorough and complete evaluation apd study is

made and the matter is discussed with your Town-

ship Board and the County of Livingsaton with

spacific congsideration being given to the point

of discharge of the trested effluent from the

expanded plant.”

Paragraph 2.c of plaintiffs oxhibit No. 10, the same being
% letter from Mr, Donald M. Pierce dated April 6, 1864 to Nr.
Donald A. Moon, 326 W. Main, Brighton, Michigmn reads as follows:

*Ne will require that the point of diacharge be

relocatod 1f it creates & nuisance, bocomes a nealth

baxard or dassges fimh life in Hamburg Creek, Huron

River or any of the chain of lakes located in Hamburg

Township.® ;

It wag the tegtimony of r. Blakeslec, a Beglonal Project
Engiveer of the Michigan Department of Public Health, sfter
reviewing the above passages cited hereln from piaintiifs exhibits
that plant sxpsssion of defendants plaatl was never discussed with
Hamburg Townmhip,

Mr. John M, Bobunsky, s ¥ater Resourcss Commission Regional
Eugineer sud holder of a HS and 8 Degree with 11 yesrs experisnce
with snid commission teatified that in 1988 the WHC moved agsinst
11 cosmunitias to rowove phosphates and that 9o auch communitins
did not comply, defendant Northfisld Township herein belog one of
those two communities, Mr. Dohunsky tostified that the water
courns in question is highly polluted, with eutrisats, both abovs
and below the outfall pips and testifisd further that be judged
the quality of the receiving waterz dy & visual observation made
nom® wonths prior to his temtimony. 7This witneaa's temtisony
was furthsr that he did not know 1f stopping all phoaphstes from
defandants plant would make xny appreciable difference with
régard to Strawberry Lake, Such wiinoss further testified that
ne im in totsl sgreement with all the stsndards aet ocut in

dofendants exhibit No, 1 above and further opives that the re

celving watara would be conhanced if the final order is complled
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with, WUr. Bohunsky further test{ified that defendants herein
wave two options, 1. Remove vhosphsates, 2. expand plant and
remove phosphates, To t(his witness defendant bas, apparently,
clected to follow Wo, 2 and this witness does not know whother
or not Hamburg Township %as over consulted with regard to these

two options being offered defondant (see oxcerpts from plaintiffs

exhibits 2,9 and 10 set out above).

It was the furtier testimony of this witness that if the
defendants hersin comply with the amended final order of determi~
pation and damage is still being done to the receiving waters
pecause of nutrients the levels ia the order could be 0?&&?66
"sdjumsted” or the compiaint ignored sven though the "standards®
are being abused. See sxhibit Ho, 15 “¥ater Quality Standards
For Bichigsn Wators™,

Francis B, Fromt, holdoer of a3 838 in Civil Engia@triag,
Sanitary Engineer with the ¥ater Resources Cnmuiaxiﬁﬁ for 38
yesrs, Chiof Enginser and Chief of ¥ater Research Division mnd
Enforcement of fxter Resourcon laws was the oext witness of
defondants horain who testifisd that the latsat ¥RC order mskes
the efflusny sslf aumtaining i such order is cowplied with and
further that fish could exist in such afiluwut and further |
tostifiod that swxid order is oxtremsely vestrictive ansd &xs zone
itoms, such aa 1.¢, that he fools sngineors might well not be
able to consisisntly comply with, It was the further tostimony
af this witness that the water course in question is so over

losded with nutrients now that the complete removal of defendants

plant or ths incrosse of i{s output to 750,000 grlilons per day

would make no difforence,

it was the further testimony of this witneas that there was

Fromt further testifi

no fomsible alternate ocutfzll site, Nr,

that the current order of the WRC calls for s ztable efflusnt

which means that the influcni does not docompose after leaving

[
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the outfall xnd further that an increase to 250,000 gallons per
day from 225,000 gallons per day of such stable effluent would
be & non wmessurable impact on the receiving waters. It was M¥r,
Frost's further testimony that he does not recommend stable
effluents being dischurged into any empounded Inke.

Joseph W, Price, Sanitary Public Hosalth Engineer, Washiensy
County, BS, M3, 20 years experience, tostified that there age
about 2,000 dwellings in the ares in queation employing thé‘dse
of spetic ianks and that such ssptic tank purpose is a settiewani
process and not a treaxtment process with the ideoa that sucﬁ.w&ste
is to be abaorbed in 2 tile field., Mr. Price further testified
that many of the cottages in the arem in question are Irom one
1o thres feet above ground sater snd that many sre sexsonably
within the ground water,

Mr, Price accepts the Iatomt WBOC &iauﬂarﬁ: a8 proper for
expansion of dofondants plant to seet popu!ati§# growth,

br. Jack &. Borchardy, Profassor of Saniisry and Water
Resources Engineering Dmiversity of Michigss testified that in
1858 he studiod the Huron River for the City of Yosilenti by the
taking of 30,000 wsmples at 18 soints over 30 wiles of the river
to atudy algae, Juch atudies were not aaay&rmd~t¢. in the
testimony of ¥r. Borchardt, pregent levels in the waters in
question, Later grab maapling to show nutrients above and bhelow
defendants plant on the Buron Siver were dons within the last
year at Horasshoe Creek and up to Ore Lake through Strasberry
lake, High concentrations w»ere detected st Ore lake and such
copcontrations roso and fell to Horseshoe Creek, This sitnoss
furtber testifiod that the antire watershed in question has a
super sbumiance of phosphates and that there is no resson o

defendants
belisve nor ivels/contrvidbution of phosphateos has & marked offect
on the algse aliresdy preomsent with the recommendation that these

lakes nust be sewered inssmuch as sepltic tank use I8 & sericsus
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source of contamination in the area ip question,

Professor Borchardt wss of the opinion that the latest
¥ater Resource Commission recommendations were the most strict
of any ovne would find in the country and would be productive of
& high quaiity discharge and that such discharge would support
fish., Professor Borchardt further testified that the expansion
of defendants plant zs plannad would have Iittle {f any impact
with regard to flow alope and that the important consideration.
is the poundage of nutrients and further that the quality of the -
recopmended effluent is far superiocr 1o the present ef{fluent
Irom auch plant grd fionally thet {f such plant were cloued down
conpletaly 1t would make no difference in nutrients alresdy in
sxistance in the ares,

In support of dofendanis above referred to téﬁtsﬁany To-
garding the extensive use of ssptic tanks in the ares in quﬁstioﬁj
snd their coptribution ¢o the contamination compimined of,
detandants introduced into svidences exhidbite Mo, 18 through and
loclioding Bo,. 27 which wore photogrophic #lides of the ares in
question. S3lide Mo, 23 purports 1o be & picture of a cottage at
Ors Laxe pumping sater directly oato the surfsce of the grousd,
Slide Wo. 23 purports to be a picture of another cottage with a
drasnfield under cosstruction st ground water level, 3Slide ¥o,
25 depicts the Xsat sbore of Strawhorry lake showing s high
concentration of cotisges, the lske lovel lios, uad’x retsining
¥nll through which thers sppears to be 8 drain pipe running
dirsctly iato the lake. 3Slides Ko, 26 and 27 sppear to be
cump Iative of the cortent of No, 38,

Eobutial temtimony indicated that dye tests hsve boen asde
st Strawberry Lake resulting in only two traces being apparent,
one inmediately and the other within a 24 hour survelllsnce, A

47 year resident on Bob White Bosch testified, in rebuttal, that
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in his opinion, based on big cbyervations, the water course in
question has never been as bad in the past as defeﬁdgat& wernld
indicate but thnt such waler coursevjs currently in poor physical
sBhape and has become 89 over the pgét geversl yesars. Further
rebuttal testimony was received from a party who has lived for
the past 27 years on Mill Creek which runs through her property.
Such iestimony indicated that before 1983 Mill Creek wag used
for general recreational purposes which included fishing and
awinming approximately l¥UO fect from the outfall pipe, Said
witness further testified that satd creek is now useless fﬂrw
s¥imming snd {ishing purposes and that she receives & highly
offensive odor {rom smid wpters,

This Court finds, o5 2 matter of las, that the State of
Hicbhlgan via its parzxmount powers, hsd 8 right &ﬁ establish the
waste water dispoaal pglant hereis in guestion in fGreon Osk Town

ship with tho discharge pipe locsted io Hamburg Township and

alno had the right to, an it did, dispowe of such §3aaxku& S
State facility and sell the sxme 10 a lossser nunicié&&i{y but
gubject 10 promises and copditious wmade to or &giﬂ out to other
partiss or sunivigilities affecied by the op@tﬁt&ﬁn df‘saxé
wasto watey trestment plant or the lscation of satd nlant's
dischargs pipe,

This Court of equity holds that ss » satter of Ilaw
plaintiffs herein are entitled to rely on those portions of

their exhibits No, 2, © sod 10 herein sel out &t pages 12 and 13,

Such promises, (o be enforced, are bereby held to bhe asubject o
a gshowing that the determental copditlions set out therein do in
tact extat, shich thia Court mu {iide as a {aci.

This Court finds, as ® matter of fact, based on the festi~

mony racselived from both plaintiff{ and defense witinesmuen unaer

outh in open Court that ithe State of Michigsan has not lived up

to the promises containod in the exhibitg above referred lo,

This Court further finds, as a matter of fact, based on
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the evidence and exhibits presented to it, tﬁax defendants
herein have in the past and arz currently discharging an efflu~-
ent that pollutes the recelving waters,

This Court further finds that the quality and quantity of
defendants effluent c¢an be and will be ordered adjusted, Ang
further, this Court finds, as a matter of fact, bssed upon the
evidence and testimony presented to i1, that not only is the
existing quality of defendents offluent ohjectionsble but that’
the proposed standards of guality and quantity set out in

fl defendants oxhibit Wo. 3 above are unreasonable and deficisnt

when taking into account the demignated use of the receiving

wnters.

Before sdopting and specifying any parttgulnr standards iz

thim camo the Court will now addross itself to the guestion of

Jurisdictien in thia case of lakeland, #t al v, Tounship of

Northiteld, ot #l,

Paferndants herein sericusiy contest the furisdiction not

only of this Court in this cass but of the Circuit Court in

gensral in any particular litigation sherein thers hne been

sctivity of the Departaent of Nstural Remources and/or the Water

Rescurces Cosmission and such activity of such agency has been

productive of an order shevein a standard has besn Tixed,

Public Act 137, 1970, &lao known as the Thomas J. Aundsrson,.

Gordon Rockwell Environssntal Protection Act of 1870™, provides

in section 2 thereof that any person, natural or ctherwise,

"may mxintain an sction ia the Circuit Court having jurisdiction

whers the slleged violation eccurred or ls likely 1o occur for

doclaratory amd equitable relief,..for the protection of the

air, water and other naturkl resources amd the public trust

thersin from pollution, impairment or destruction.”

HSA 14,328 (202} swc, 2,(2) reads as follows:

{2) In granting relief provided by subsectlion
{l)where there i# involved s standard for pol-
fution or for an anti-poliution devica or pro-
cedure, fixed by tule or otherwiae, by =2n
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ingtrumentality or agency of the state or a
political subdivision thereof, the Court may:
(a) determine the validity, applicability and
reasonubleness of the standard, (b)) ¥When a
Court finds the standayd to be deficient,
direct the adoption of a standard approved
amd specified by the Court,”

This Court finds that the above language i3 not mandatory.
Also in this regard see section 4(2) of the Act which reads as
follows;

"i1f administrative, licensing or other pro-
ceedings are raquired or avallable 1o determine

the legality of the defendantis counduct, the

Court may romit the parties to such proceedings...”

Section & of the Act reclites:

*This Act shall be supplementary to sxisting
sdministrative and regulatory procoedures
provided by Jjaw."

This Court fimdie, as & satter of Isw, that it doss have
originsl jurisdicrion in litigetion such s3 iz presently befors
tha Court. This Court further finds, as 3 mattey of law, that
the litigation pow before this Court is original Iifigation
authorized by pPublic Act 127, 1970 and not judicinl reviee of
adminigtrative procesdings or orders as set out in section 4
of sxid Act. One could legrtimately confuss 1itigation aow Dew
fore thism Cour? s wne being in the nature of jwdtuial revies
of ap ordar of an adwinjsirative body in rhst defendants hersin
attompt to justify their present sid foturs a&zixiti@# on 5
heretofore ontered amended final order of determination from the.
¥ater Resources Commixsion, Plaintiffs hervin are not sppesling
trom such order but are amerely, in the proceas of their original
Titigation, stiscking the propomsed future conduct of defendants
herein based on such ¥RC Ordeur of Dotermination,

Defomdant, in its Arief, relies neavily on the opinion of

Judge Harren, Ingham County Circuit Judge, in the matter of

Hoberts v. 3tate of Michigan, et al, Ingham County Circuit Court,

Thig Court Is of tho opinion that 1t is not

File No, 12428.C,

controlled by the opinion set out in Robertis by the lesrned

Ingham County Circult Court Judge and further finds that soy

|
!
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dispute between circuits must be resolvadmby s higher tribunal,

This Court does not helieve Act 127, 1876, is unconstitu-
tional by virtue of il baving contained therein a prohibnted
delegation of powers. Said Act simply states that when a Court
finds a standard to be unreasonable or deficlent (he Court ney
set an acceptable standard which the Court may cnforce directly
or order the agency involved (o enforce such staundard.

This Court ia further of the opinion that it can dirvect ihe
¥ater Resources Commission to adopt a different pellution standard
without & judicial reviex of Cosmisstion procoad ings sherein
standards were adopted and by virtus of said Act 127 cap divect
the Commiasion to sdopt different standsyds vis fudicial review
af the Cosmigsion’s proecccaings. 3uch power of this Couwrl is

not incoupimtent with the authority set out fu said Aet 137 1o

this reghrd see alme Act 245, 1929 as seensed by Fublic Acts
IO, Ao, 00, snd Publiz Acts of 1968, Mo, S04,
fn addition to the above, this Oourt is not umsindful of

thy law met out is Bhite lake Associglios v. ¥nitenwll, &2 ¥ich

App 263, This Court ia of the apinton that daite Lake, and

the rules aet out thereins, is no longer conirolling in thet

Aet 127 of 19710, specifically section 2 thersad, &@n:@o the

Wator Besourtes Comsiszsion primary jurisdiction iu &aisarﬁ such
as are now before the Court, The prieary jurisdiction qoutrine
wiis 1he controlling fRciot eMivpes «p (he Court of Avpeals in

ite diaposition of Whits lake but such doctiripe wes coupled

with considerations of the lack of advance )udicinl procecdings
ahen such doctlrine was ssserted and tbe fairsess or unfairoess

of vromitting plaintiff therein $o ancthex procepding, and Turiher,
such doctrine was asployec in the sbuence of the Isnponge oow .

found ia Act 127 of 1970, It should be underatand herein that

thig Court doos not dimsgrees witb the yrationak for wnor the

nacsesity of the primary jurisdiction doctring but merely points

out that the same is not absolutely cantroliling herein,
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This Covrt furtber {inds, based on the eviden. . and tosti-
mony presented to it, that defendants present effivent discharge
a8 a mattor of facy and Jaw is a rollutant and that the same
does constitute a nursance which s abrtable via equitable and
ar declaratory relief. And further, this (ourt {inds as a
matter of fact and as a matler of law that such discharge by
defendants of a polluied effluent isg an unreasonable use of
thege waters and is Yiolative of plaintifis riparian rights.
This Court furiher finds that the offonsive gualitly of defend-
ant’s effluent can be corrected by the sdjustment of stamiprds,
heretofore set ocut, to improve the gquality of such effluent to
a gtate acceptable by this (ourt,

Section 3(1) of the Act setsforth the standards of evid~
entiary showings in such matiers now before the Court., ¥ithout
taking issue ag to the legislature's power 10 soi rules of evide
ence in court this court will sccept, srgusnds, (he standards
get out in zaid section 3{1) xhich reads ax follows:

“¥hen the plaintiff in the sction bhas ande

a primg facie showing thet the copduct of
the defendant hins, or i3 Jikely to pollute,
impaly or deatroy the air, water or other
natursl resources or the sublic trust thoro«
in, the defendant say rebut (ke prisa facie
ghowing by the submission of ovidence o the
contrary. The defendant may alee zbow, by
way of an affiremtive defonze, that there is
no feamible snd prudent alternative to
defendant’s conduct and that such conduct is
consiatent with the prosction of the public
hemlth, safety and welfare in light of the
state's paramount concern for t(he protection
of its natursxl roscurces frem poliution,
inpairment or destruction.”

This Court fimis ag 1 matter of fact and ax 3 mmtier of
law that the plaintif? herein has established & Prims Factie
showing that the conduct of the defendants herein has polluted
arsl is likely to continue (o pollute t(he nsatursl resourcves in
question, It i8 the further f{inding of thia Court as a matter

of fact and as A matier of law that although the defendant bas

gubmittod 118 case and evidence that such Prima Facie case of

s B s Lol AL T R s B
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plaintiffs berein bas not been overcome, It is the further
finding of *Lis Court that the afftrmative defense raised by
the defendants herein of there being no feagible and prudent
alternative to their conduct Las nol been borne oul by defende
ants prootfs., Defendsnts merely recited, through their witnesses,
that there was 0o ressonable and feasible alternatives to thelr
actions and did not support such recitsiions with facts other
than aliuding to cconomic considerntions, Defendants »lso
admitted, by wmay of thelr proofs, that present and future
population below the sutfnll pipe hed not heen vaken into
considerstion at the original conmtruction of their waste watey
treatnent plant and spparently is beling igpored currently upon
their regquest to continue opeération and oxpsawmi the wnl&a@ <3 4
their discharge.

Plaintiffs barein, in their Complaint, acek rolief frow
thin Court which this Court feels preossntly may be aé@:!yk&;xsh
: | in view of the fact that it is the opinion of this Lourt that
the poliuting sttect of defandants @«ffluveat into plsintifis
racalving waters can be negated and that the recsipt of & clean
non poliuting effluent ianto plaintiffs receiving wators from
defendants wamte »ster irenimzent plant will not injure plainte
iffs heroin,

1f defondants hersin elect pot to sbids by the harsinafter
Judicially redatersined sffluent standards they are at complate
liperty to fortbwith cesss dimcharging their effluent i3 suek
x asncer sand st such 8 place a3 tho zame finds iis way into,
eithor directly or indirectly, the receiving waters of plaintiffs
herein. This may well be accomplished by defeminnts berein
sithey rolocating or construcling anes its outiall pipe to a

point of discharge not olfensive to plaintiffs herein or their

receiving waters.

~

By authority of HSA 14,528 (202) sec, £ (Z) (&) (b) this

Court finds the stamiards setforth in parsgraph l.a to { of an
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A

"nded final order of detersinatior

o, 1316, dateu Uctober

15, 189692 of the State of Michipan Water Hesources Commission io

he deficient and directs zaitd Water Resovrces Comission (o
adopt the following standards setfortl hereina as substitulus
for and in lieu of the siandards setforth in spid Water Resources
Commisgion's amended {inal order of determination No. 1316.

Said judicinlly direcetod redetorutned standards, and
additional standards, shall read as follows:

1. "Treat or contvol the sewsge and wastos
collected by its system of sewers and drsins
1o the oxtent that wheo discharged fron its
waste wator treatment plent 1o the Horeeshoe
Drain or any other waier ceurse they sahall:

%, Contein not more than four (4.0) milligrams
per liter of oxygen consusing substances as
nesgured by the f{ive-day biochemical oxygen
demand (BOD) test,

B, Contain not more than ten {(16.0) willigrans
por liter of suspended solids,

¢. Contain not moye than five tenths (0.5) :
willigran por liter of asmonix oitrogesn
F 2.3 Wﬁ"ga

d, Contsxin not wore then one thoussrd {1,000}
totRl colifors per ore husdred (104)
milliisters and the average »f any avries
of ten conmecutive assples shail w0t excesd
1,000 coliform par one bundrod (180) '
millifiters., fYhe sverage fooal colifora
dopaity for the sxse {on copseculive samples
ahail oot exuceed 100,

&, Contain not sore than fsenty percent {20%}
ol the phosphorus contained in the influent
15 the wamte water trexteent facilily.
Township of Northfield, ¥Wsahtonas County is
oprdered {0 begin complying with this standard
forthwith,

£, Contsin not less than ten {(10.0) miliigrase
per liter of dissolved oxygen (DO},

g. Concentrations of substances of unnetural
origin shall bo luss than those which are
or may becowe injurious to the receiving
waters designated use of rocreationedl, :
tote} body contset, 4

h. The temperature of such efflueni dischsrge
shall not exceed ninety degrevs fahrenheit,

It im the further order of this Court that said water

fResources Commisslon shall adjust, where necessary, the time
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schedule setforih sa item 2 a thyough 2 § uf sait arended order
Ro. 1216, dated Ocinher 15, 1969,

It ia the further ovder of this Court tbat in theo event
that defendanis herein elect not to cease discharging theis
effluent into plaintiifs receiving waters that the herein
Judicially vedeiersnined sater ef{luent standards shall be put
into effect under a time table to be set by the Water Resources
Commission with the exception of the phoesphate removal require-
ment (gee e above) which shall be conplied with forthwith,

It is the further arﬁﬁr of this Court that defendant
Northfield Township sha 1T o prwith most with officials of
Hamburg Towosbip and officals of Livingston County, Michigan
for a complets disclosure to sxid officials of their in:eﬁtinha
which shall fnclude but not be limited to plant expansion ?ianaf
and a timg table of increased discharge volume up to but not to
exeoed 750,000 gallons por day of efflueant in conforamity with

the herelsn judicirlly vedetormined offluent stsmiards.,

it is tho further order uf this Court that defendant herein

is no longer vestraiped I{rom physically iocreasing the size of
fta waste water gisposal plaot but that said defeodant cannot
ard {8 hereby ordersd not to incrosss (he vozumakat ite daily
discharges beyond 250,000 gallons per day until rnxfhax ordey
pf the Court amd the Court being satismficd, s (hat tise, thal
the above judicially set atandards have been met and %3111 be
regularily met and will conttnuc to be met ag the discherge
volume increases and furiber that the Court is s&tiaf!ed‘that
plaintiffs recefving waters will not be polluted by sueh in-
crease in volume of effluvent discherge.

It is the further ordur af thie Court that this Couvdt wheil
retain jurisdiction of this matter pending completion of the
rodesignated time schedules mentioned above by the Water Ree

sources Conmission,

It is the furtuer ordey of this Court thatl pending further

R
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nction of the Water Resources Commission temporary restraining
orders may issus, a8 needed, to maintain the present status quo.

1t is the further ovder of this Court that defendants hereg-
in are restrained from issuing any new tap-in parmitskor inuy
creasing the pumbexr of units or users of their waste water
treatment plant if guch incyease in units or users will provide
a discharge in excess of 250,000 gallons per day, notwithstanding
the language of the perceeding paragraph,

It is the further order of this Court that pi&inﬁif!&
harvein are diroctoed to prepasve an order in counformity wifhathil
opinion of the Court, circulate the zame amongst &1l b;rti@&,;,
hereto for consent as 1o form snd conitont and prexent ihe same
for entry no later than 20 days from the date pf raceiptyax thiw
opinjen, In the gvent that plaintif! cannot a@cnxarauch'sigagd'
tures or thet defendants refuse to affix x&aix'ﬁignatura: the
aane say be brought on for eatry, after potice, on a':§g£23r

wotion day.

Lax

FAUL R, VANI

i ¢« Circuii Judge




